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Abstract  

This article aims to underline how the Western Balkans are an area of fundamental 

geo-strategic interest for the security inside and outside Europe. Its geostrategic 

importance was even more evident when, since 2015, the Western Balkans have 

been crossed by one of the most impressive migratory routes to Europe, the so-

called “Balkan route”, showing the political instability of both the region and the 

EU. The massive flow of asylum seekers led the EU institutions to recognize in April 

2015 the exceptional nature of the situation, calling unsuccessfully for the adoption 

of solidarity measures to overcome the catastrophic humanitarian situation in the 

so-called "frontline Member States". In this framework, the article intends to briefly 

investigate the limits of the existing regulatory framework, which was unable to 

offer an adequate response to such a situation, as well as of the proposals of the 

EU Pact on migration of asylum in order to find a solution to a crisis that is not 

only a migration crisis, but a deeper crisis of identity that is struggling to balance 

the coexisting interests of the EU legal system. 
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Abstrakt  

 

Ky artikull synon të nënvizojë se si Ballkani Perëndimor është një zonë me interes 

gjeostrategjik thelbësor për sigurinë brenda dhe jashtë Evropës. Rëndësia e tij 

gjeostrategjike u bë edhe më e dukshme që nga viti 2015, kur Ballkani Perëndimor 

përshkrohet nga një nga rrugët më mbresëlënëse të migratore drejt Evropës, e 

ashtuquajtura “rruga ballkanike”, që tregon paqëndrueshmërinë politike si të rajonit 

ashtu edhe të BE-së. Fluksi i madh i azilkërkuesve bëri që institucionet e BE-së të njohin 

në prill 2015 natyrën e jashtëzakonshme të situatës, duke kërkuar pa sukses miratimin e 

masave të solidaritetit për të kapërcyer situatën katastrofike humanitare në të 

ashtuquajturat "Shtetet Anëtare të vijës së parë". Në këtë kuadër, artikulli synon të hetojë 

shkurtimisht kufijtë e kuadrit rregullator ekzistues, i cili nuk ishte në gjendje të ofronte 

përgjigjet e duhura ndaj një situate të tillë, si dhe propozimet e Paktit të BE-së për 

migracionin dhe azilin, me qëllim që të gjendet një zgjidhje për një krizë që nuk është 

vetëm një krizë migracioni, por një krizë më e thellë identiteti që po përpiqet të balancojë 

interesat bashkëekzistuese të rendit juridik të BE-së. 

 

 

Fjalë kyçe: kriza e migracionit, Pakti i ri, Sistemi i Rishpërdarjes së Kuotave, 

solidariteti, Ballkani Perëndimor 

 

1. Introduction  

 

The Western Balkans are an area of fundamental geo-strategic interest for the security 

inside and outside Europe (1) because Western Balkan borders are EU borders. This has 

placed the region high on the EU agenda, underlining its importance strategically and 

security-wise. It is also a frontier region between Europe, Asia and Africa, as well as a 

point of origin and a transit area for migration. Therefore, migration management has 

been a prominent issue in EU-Western Balkans relations since the early 2000s through 

the EU’s use of visa facilitation and readmission (2).  

This geostrategic importance was even more evident when, since 2015, the Western 

Balkans have been crossed by one of the most impressive migratory routes to Europe, the 

so-called “Balkan route”, showing the political instability of both the region and the EU. 

On the one hand, the Western Balkans Countries are still experiencing a process of 

transition and adaptation to EU standards (3). On the other hand, the disagreement in 
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respecting the principle of solidarity and fair sharing of responsibility between the same 

EU Member States, that should inform the EU policies on border checks, asylum and 

immigration according to article 80 TFEU, showed the political instability of the EU 

itself. 

The massive flow of asylum seekers, most of them from third countries such as Syria, 

Afghanistan, Iraq and Eritrea, led, in fact, the EU institutions to recognize in April 2015 

the exceptional nature of the situation, calling unsuccessfully for the adoption of 

solidarity measures to overcome the catastrophic humanitarian situation in the so-called 

"frontline Member States", such as the Hellenic Republic and the Italian Republic (4). 

In this context, the European Commission's Pact on Migration and Asylum of 23 

September 2020 represents a package of proposals that incorporates previous measures 

advanced by the Commission after this migration crisis. Despite the expectations and 

premises of the new Pact, it retains an emergency and state-centered approach that has so 

far characterized the measures adopted by the Union. Therefore, the crisis is still ongoing 

and, for certain aspects, unresolved and unsolvable, because it is a deeper crisis that 

concerns the values of the Union which is intended differently by the EU Member States. 

 

2. The 2015 Migration Crisis and EU Decisions 

 

By Decisions nos. (EU) 2015/1523 and 2015/1601 (5), adopted on the basis of articles 

78, para. 3 (6), and 80 TFEU, the Council established, through temporary measures for 

the period 2015-2017, a compulsory system of migrants’ relocation for the benefit of Italy 

and Greece (7), according to which neither the Member State of relocation nor the asylum 

seeker would have had a choice about the procedure. The other States could escape this 

mechanism only in the presence of “well-founded reasons of danger to national security 

or public order, or in the presence of serious reasons to apply the provisions on exclusion” 

from international protection (article 5, para. 7), or if the relocation State found itself in 

an emergency situation (article 9). According to the relocation procedure provided for by 

art. 5, Italy and Greece had to identify the applicants to be relocated, giving priority to 

vulnerable subjects and, following the approval of the relocation state to take “a decision 

as soon as possible for each identified applicant”. Then, Member States were required, at 

regular intervals and at least every three months, to indicate the number of applicants they 

were able to swiftly relocate to their territory and any other relevant information (article 

5, para. 2). 

Despite these Decisions, such measures were contested by the Slovak Republic and 

Hungary, that brought two appeals to the Court of Justice, asking for the annulment of 

Decision (EU) 2015/1601, and Poland intervened in support of the two states with 

observations that confirmed a strong political tension (8). With a variety of grounds for 

appeal, the two States complained, in fact, defects deriving from the choice of an 

inappropriate legal basis, errors in the adoption procedure (9), as well as substantive 

defects consisting in the inability of the decision to respond to the migratory crisis. In 

particular, they argued the violation of the principle of proportionality (article 5, para. 4, 

TEU) because, in their opinion, the objective of the decision could be achieved “by other 

measures which could have been taken in the context of existing instruments and would 

have been less restrictive for Member States and impinged less on the ‘sovereign’ right 
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of each Member State to decide freely upon the admission of nationals of third countries 

to its territory and on the right of Member States” (para. 225). 

With a judgement of the Grand Chamber of 6 September 2017 (10), the Court of Justice 

rejected the appeals, recalling that: the Council was effectively required to implement the 

principle of solidarity (and fair sharing of responsibility, para. 252); pursuant to article 

78, para. 3, TFEU, the burdens deriving from the measures adopted had to be shared, in 

accordance with the principle of solidarity, among all the other Member States (para. 

291); the very determination of the State of relocation had to be based on criteria 

connected with solidarity between the Member States (para. 329). Although the Court 

repeatedly recalls the principle of solidarity (11), in its reasoning it is perceived as 

instrumental to the adoption of necessary and temporary measures aimed at compensating 

the management of migratory flows in a moment of contingent crisis, and of an 

operational nature such as to legitimize the decision-making of the Council. In other 

words, it does not concern the entire construction of the EU, although, as rightly pointed 

out, the hostile attitude of EU Member States ended up questioning the European project 

itself (12). 

 

3. The Failure of the Relocation Quota System 

 

Therefore, these solidarity measures were not or only partially enforced, highlighting the 

limits of the existing regulatory framework, which was unable to offer an adequate 

response to such a situation. The reallocation system of 2015 Decisions had not worked 

out, and was perceived as an attempt to derogate to the Dublin Regulation (13), or to 

correct a flawed system that the Court had ended up endorsing (14).  

The crisis had, in fact, simply exacerbated the failure of the relocation quota system and 

the limits of the Dublin III system, which did not provide (and still does not foresee) any 

mechanism to deal with situations of massive influx of potential beneficiaries of 

international protection (15): it was not conceived to carry out this function (16), despite 

the express reference to solidarity (recitals 22 and 25) (17).  

Even the subsequent proposals to amend the Dublin Regulation (18) disappointed 

expectations. In the first proposal, the Commission did not introduce any revolutionary 

changes, essentially reproducing the mechanism for relocating quotas for asylum seekers 

put in place in 2015 and which proved to be inadequate and ineffective. In the second 

amendment proposal, the Commission confirmed the criteria of competence already in 

force and introduced a corrective relocation mechanism to be activated when necessary 

(19). Then, amendments put forward by the European Parliament's Commission on Civil 

Liberties, Justice and Home Affairs (LIBE) (20), highlighted the very different 

approaches of the EU institutions (21), determining the paralysis of the reform. Therefore, 

once again, there was need to intervene through emergency relocation measures on a 

voluntary basis, through an “experimental” joint declaration of intent between France, 

Germany, Italy and Malta in September 2019 (22) which, however, fails to be successful 

by Member States equally affected by migratory flows, at the meeting of the Justice and 

Home Affairs Council on 7 and 8 October 2019 (23). 

Therefore, the system of relocation quotas confirmed a state-centric approach (24) and a 

conflicting perception of the principle of solidarity by the EU Member States. Solidarity 

in sharing responsibilities should be a constant in the Union's migration policy. Even if it 

needs to materialize in appropriate measures, any act that ends up disavowing its 
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application should be totally rethought because it is in conflict with article 67 TFEU (the 

Union “develops a common policy on asylum, immigration and external border control, 

based on solidarity between member states”). This is not the approach followed so far and 

it does not seem that the EU Pact on Migration and Asylum significantly changes this 

approach. 

 

 

4. The Unconvincing Solutions of the EU Pact on Migration and Asylum   

 

In this framework, the Pact adopted by the European Commission on 23 September 2020 

(25) is a package of proposals and measures that are still to be approved by the Union 

(26). Presented by the Commission as a rupture with respect to the past, on the contrary 

it confirms the criteria of the country of first entry (27) and the need to identify acceptable 

solutions for the most recalcitrant Member States (28), without leaving room for an 

approach effectively based on a sense of solidarity and the protection of migrants’ rights. 

In particular, through two proposals for Regulations, respectively on the management of 

asylum and migration (29), and on situations of crisis and force majeure (30), the 

Commission distinguishes the different situations that can or must lead to a solidarity 

intervention. The aim would be to ensure a fair sharing of responsibilities and an effective 

management of irregular arrivals of migrants and asylum seekers not handled by 

individual Member States alone, but by the EU as a whole. 

In this context, the Commission (31) enjoys wide discretion in deciding whether a 

situation of a State requires the adoption of solidarity measures. In consideration of the 

different situations and migratory pressures, it can propose a system of flexible 

contributions on a voluntary basis: only in situations of pressure would it become 

compulsory (32). In fact, the development of solidarity response plans is foreseen 

following an assessment of the migratory pressure by the Commission which will indicate 

the necessary measures, to which all other Member States will be required to contribute 

through relocations or sponsored returns or a combination of the same (articles 50 and 

51).  

For their part, the Member States will be called upon to provide solidarity contributions 

(pursuant to article 45) (33), but without necessarily being obliged (in particular in 

ordinary situations) and being able, in any case, to choose whether to resort to the form 

of relocation, sponsored repatriations, or can assist countries in strengthening capacities 

for border management, including by reinforcing their search and rescue capacities at sea 

or on land, through well-functioning asylum and reception systems, or by facilitating 

voluntary returns to third countries or the integration of migrants. The proposal takes up, 

from the previous experience of the 2015 Decisions, the financial incentives for each 

person relocated or whose repatriation has not been successful (article 61). Furthermore, 

a distribution key based on the size of the population (50%) and on the economy of the 

Member States (50% GDP) should be applied to all solidarity measures for determining 

the total contribution of each State (article 54). 

 

5. Conclusions: A Crisis Without a Solution? 

 

In the light of the considerations made so far, the emergence of the Balkan route as one 

of the main migratory routes to Europe has shown the vulnerability of the Western 
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Balkans’ legal systems, shaking the enlargement process that still struggles to take off. 

The Slovenian Presidency of the Council, that hosted on 6th October 2021 in Brdo pri 

Kranju the European Union-Western Balkans summit, could give new emphasis to the 

enlargement process. The Brdo Declaration states that: “The EU reconfirms its 

commitment to the enlargement process and its decisions taken thereon, based upon 

credible reforms by partners, fair and rigorous conditionality and the principle of own 

merits. We will further intensify our joint engagement to take forward the region’s 

political, economic and social transformation, while acknowledging the progress made 

by the Western Balkans. We also recall the importance that the EU can maintain and 

deepen its own development, ensuring its capacity to integrate new members”. 

However, according to other authors (34), it has, at the same time, exposed the EU to a 

crisis of values, revealing a latent lack of “idem sentire” of the Member States. The 

common front of the Visegrad Group has not only gone against the migration policy of 

the Union, but has clearly contested the limitations of sovereignty resulting from the 

application of the solidarity’s principle. This rigid entrenchment on positions of claiming 

sovereignty seemed to undermine the process of over fifty years of European integration. 

This danger is evident from the pleas put forward by Poland, that, on the basis of 

Hungary’s 10th plea, alleged that the imposition of binding quotas on it had 

disproportionate effects in its regard, as well as on a number of host Member States which, 

in order to meet their relocation obligations, have to make far greater efforts and bear far 

heavier burdens than other host Member States. This, particularly, in the case of Member 

States which are “virtually ethnically homogeneous, like Poland” and whose populations 

are different, from a cultural and linguistic point of view, from the migrants to be 

relocated on their territory (para. 302). The Court, while declaring the argument 

inadmissible because it was put forward in a statement in intervention and far beyond the 

argument made by Hungary, which is strictly limited to Hungary’s own situation (para. 

303), took the opportunity to clarify that: “[i]f relocation were to be strictly conditional 

upon the existence of cultural or linguistic ties between each applicant for international 

protection and the Member State of relocation, the distribution of those applicants 

between all the Member States in accordance with the principle of solidarity laid down 

by Article 80 TFEU and, consequently, the adoption of a binding relocation mechanism 

would be impossible” (para. 304). In addition, the Court pointed out that: “considerations 

relating to the ethnic origin of applicants for international protection cannot be taken into 

account since they are clearly contrary to EU law and, in particular, to Article 21 of the 

Charter of Fundamental Rights of the European Union” (para. 305). 

Hence the question of whether it is a crisis that can be resolved through the solidarity 

mechanisms of the Pact, or whether it is a crisis that overwhelms the idea of a solidarité 

de fait invoked by Robert Schuman in 1951, which gave way to the Communities and 

then to a process of integration towards an ever-closer union between the peoples of 

Europe, seems to be rightly raised. After more than fifty years and on the basis of a series 

of treaties that have evolved over time, the EU is a legal system with its own identity 

pursuant to the values set out in article 2 TEU. It distinguishes between fundamental 

values (human dignity, equality, democracy, rule of law, etc.) and other values of human 

society, such as pluralism, non-discrimination, tolerance, justice and solidarity which 

should be common to the Member States. This common substratum (35) seems absent or, 

in any case, it does not seem adequately protected. The latest crises experienced by the 
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Union have highlighted a deeper crisis of identity that is struggling to balance the 

coexisting interests that characterize the EU legal system (36). 
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